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ABSTRACT 

This paper  demonstrate that the politicization of Islam in the transition period has 
developed rapidly within the Indonesian legal system. A number of studies have 
already illustrated that politicized Islam has encroached a number of regulations at 
the local government level in several Indonesian provinces. The researcher found that 
in addition to these local government regulations, politicized Islam has also 
penetrated national regulations in the fields of economy (sharia  banks and 
regulations on inheritance), social services (wakaf and zakat) and politics (criminal 
laws regarding pornography). Three Constitutional Court rulings and two Supreme 
Court rulings have proven that the politicization of Islam has encroached upon the 
Indonesian judicial system.  The trend remains serious treats for women human rights 
conditions that has started guarantees in many different laws especially because the 
politicizing Islam has tried to re-control women sexuality. 
 
This paper is a development from the original  report output of the Research Programme Consortium on 
Women’s Empowerment in Muslim Contexts project funded by UK aid from the UK Department for 
International Development (DFID) for the benefit of developing countries in Juny 2010.  The views 
expressed are not necessarily those of DFID. 
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Introduction 

 

This paper describes the dynamics of the extent of women‘s legal protection at a 

national level since the fall of Suharto and in some certain how women movement 

response the situations. There have been rapid political changes during this period 

involving women‘s rights. Yet contradictions have begun to emerge in the substance 

of policies. Previously contradictions occurred between national and local 

government legislation, however there has been an increase in the level of 

contradictions between various national government policies. Over time these 

contradictions have begun to cast doubt on the legal protection offered to women.  

 

Following the fall of Suharto, the climate created by the reformation movement and 

international pressures drove the nation to accommodate the need for legal protection 

of women as a human rights concern. A number of policies resulted from the 

reformation period at the national and local government levels.
 1

 However some of 

local by laws conflicted with the national policies and the constitution. These policies, 

in the form of local by laws, decrees from local leaders, or appeals from various 

groups have consisted of rules concerned with strengthening certain religious and 

moral values. The quantity of such policies has increased year to year with 

approximately seven polices between 1999-2000, eighty-four policies between 2001-

2005, and one-hundred and fifty-four policies in 2009 alone. Generally these policies 

have regulated various issues such as gambling, the consumption of alcohol, worship 

during ramadhan, zakat, infaq, and sadaqah, the requirement of qatam, al’Quran 

reading for school children, civil servant candidates, brides and grooms, village leader 

candidates, managing visitors at swimming pools, overcoming al‘Quranic illiteracy, 

                                                 
1
 In the last decade of reformation, the National Commission for Women identified 

twenty-nine national, provincial, and local by lawsrelated to protecting women‘s 

rights. These policies consisted of eight laws, two presidential statements (related to 

gender mainstreaming and forming the National Commission for Women), 

Constitutional Court rulings, fourteen local by laws on providing intensive services to 

women and children victims of abuse, one regional regulation on the protection of 

migrant workers, and three ASEAN Declarations signed by the Minister of Foreign 

Affairs.   
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the regulation of traditional practices, the prohibition of the Ahmadiyah religion, the 

application of caning as a legal punishment and the punishment of adultery.
2
 In 

particular, local by laws regarding the prohibition of prostitution and dress codes for 

women are regarded as discriminative and tending to criminalize women.    

 

This paper argues that the politicization of religion is increasing in Indonesia. Studies  

that has done illustrated that local by laws are discriminative against women should 

not be taken lightly. The local by laws emerging are the result of a strengthening of 

political identity based on religion used by certain political elite for their own interests 

(National Commission for Women; 2009). Yet the researcher found that not only 

were local by laws contradicting with national policies and laws, but that the policies 

and actions of legal institutions at a national level also contained contradictions that 

ignored existing national laws and policies that provided protection of women‘s 

rights. In a period of three years the researcher discovered that it was not only the 

implementation of national policies at a regional level that disempowered women, but 

also that national laws and policies were slowly imitating various local by laws that 

legitimated the subordination of women. National policies have appeared to conform 

to political and legal pressures originating the regions that strive to control women‘s 

morality. The emergence of one-hundred and fifty-four local by laws that are 

discriminative against women has influenced the legal configuration and legal 

institutions at a national level. The passing of the Pornography Law in 2009, and the 

ruling of the Constitutional Court of Indonesia regarding a request for a judicial 

review of the Pornography Law  by civil society groups in 2010 was one strong 

indication, further evidence is observed in two prior rulings of the Supreme Court 

relating to judicial reviews of local by laws in Bantul and Tangerang that perpetuated 

disputed local by laws.  

 

                                                 
2
 See the National Commission for Women‘s report, 10 Tahun Reformasi: Kemajuan dan Kemunduran 

Perjuangan Melawan Kekerasan dan Diskriminasi Berbasis Jender, Catatan Tahunan tentang 

Kekerasan terhadap Perempuan 2007 (10 Years of Reformation: Progress and Regression in the 

Struggle Against Gender Based Violence and Discrimination, Yearly Notes on Violence agains Women 

2007), March 2008. See also, Michael Buehler  in ―The rise of shari’a by-laws in Indonesian districts: 

An indication for changing patterns of power accumulation and political corruption”, South East Asia 

Research paper. 
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The Politicization of Islam in the Context of Reformation and Regional 

Autonomy  

 

The politicization of Islam is defined in this paper as the use of the Islamic religion, 

and specific interpretations of Islam as a method of promoting certain interests that 

impact negatively or discriminatively towards Muslims or non-Muslims. This paper 

will focus on the ways in which the politicization of Islam causes injustice towards 

women. The use of Islam refers to the use of Islamic religious symbols, verses of the 

al-Qur‘an or Hadith or other teachings, or religious institutions. Certain interests refer 

to political interests as defined by Rumadi as ―short term‖ interests,
3
 such as obtaining 

votes in an election to the position regional leader, Member of Parliament, or 

president. Yet political interests can also be oriented towards longer-term goals such 

as establishing Islam as the foundation of national policy or creating an Islamic state.
4
 

This politicization movement is differentiated from religious movements that are 

focused on the application of religious values in human activities and where religion 

is practices according to contexts. Muslims often refer this to as rahmatanlilalamin 

(Islam for the prosperity of all followers). 

 

The view that Islam has been politicized in the reformation era has caused 

controversy. Initially, the politicization of religion (Islam) caused concern amongst a 

small number of feminist groups and women‘s organizations.
5
 At that time, many 

viewed women‘s groups as having a phobia towards religious movements and 

institutions. They viewed this movement as a passing phase, as an euphoric effect of 

increased transparency and openness and felt that in time this movement would cease 

to exist as it was not supported by the majority of the public.
6
  For the research team 

of Women‘s Empowerment in a Muslim Context (WEMC), this issue became an 

important question. Some believed that using religious symbols initially was confined 

to elite powers in the regions that were concerned about winning elections and did not 

bear any relation to the conditions of the people in those regions. In some regions 

there were no policies regarded as discriminative to women currently being 

                                                 
3
 See Lely Nurrohman, research report WEMC 2006. 

4
 This definition was obtained from a discussion of the WEMC team in Yogyakarta in September 2008. 

5
 Women‘s organizations that raised the issue of emerging local by laws comprising of aspects of 

syariah law in a number of regions. These organizations included the Indonesian Women‘s Coalition 

and Rahima. 
6
 Interview with S, HS, FW. 



 6 

implemented.
7
 Yet over time the politicization of Islam gained more and more 

attention as more parties became aware and voiced their opinions.  

 

The politicization of Islam movement emerged invisibly in a number of guises. 

Firstly, a blatantly open movement that used violence, secondly, a movement that 

operated via social institutions via populism, and thirdly, a movement that entered 

democratic mechanisms, takes advantage of new democratic opportunities.
8
 

 

The open, violent movement has used physical strength by mobilizing groups to apply 

pressure to people whose opinions differ from the movement, or who are regarded as 

having done something that violates religious values or the dominant interpretation of 

Islam. This movement intends to create fear amongst the people and marginalize 

voices that disagree with the movement‘s ideas and views. This movement uses the 

symbols of Islam and operates under the premise of improving public morals. Moral 

deviance is identified as consumption of alcohol, gambling, prostitution, 

nightclubbing, ‗improper‘ attire, or being part of a sexual minority. In addition this 

movement opposes non-Muslim religious groups.  

 

Some examples showed as follows. A number of groups have been identified 

including the Islamic Defence Front (Front Pembela Islam –FPI) Forum Betawi 

Rembuk – FBR, Laskar Jihat in a number of other cities. This movement has used 

violence including, the beating of activists protesting the Pornography law in 2008, 

forcing the closure of churches and religious schools in Solo from 2009-2010, forcing 

the closure of entertainment venues in Yogyakarta in 2008, raiding and forcing the 

disbandament of a LGBT workshop in Surabaya 2010, and a workshop for 

transsexuals in Depok on 1 May 2010.
9
 The researcher obtained information 

suggesting that this movement involves economic motivations (many of the 

participants are paid by certain groups) and that they are not residents of the areas in 

which they operate. Many participants cover their faces when conducting operations 

to protect their identity. This movement also has indications of a relationship with the 

                                                 
7
 Results found by the WEMC research team in a number of regions such as Padang Pariaman, 

Yogyakarta, and Malang. 
8
 This paper focuses on the politicalization of Islam via democratic means – namely in the process of 

creating laws and the review of these laws via the judicial system.  
9
 Information gathered from women activisit  and the releas from organizer that  involved and 

experienced in the event. 
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police and local governments where they operate.
 10

 The experiences of Surabaya and 

Depok in which LGBT workshops were raided, and incidents regarding the closure of 

churches in Solo were suspected of involving police compliance, in which the police 

new of the intended action but did not do anything to prevent it. In this process, they 

did not provide protection, as if they did not regard the organized violence and 

intimidation as an illegal act. 

 

The movement to politicize Islam has also entered the judicial system and 

bureaucracy, utilizing opportunities that have opened up as a result of the 

democratization process. This movement has entered via a number of channels in 

accordance with the interests present. Some groups use religion for short-term aims, 

for example to become elected as a regional leader or legislator. After obtaining the 

position sought the issue of religion or morality is discarded. It is interesting to 

observe that many successful female activists use this tactic, for example using an 

Islamic symbol such as the jilbab, or headscarf, when they run for office with the aim 

of gaining the sympathy of the people and promoting the view that they are suitable 

Islamic candidates to be chosen as the people‘s representatives.
11

 A number of actors 

also use religious and moral issues to discredit their political opponents. Political 

opponents have also used women's sexuality against women candidates. The 

suggestion that women are unsuitable as leaders for religious reasons arose when 

Megawati ran for president in 2004.
12

 Whereas in East Java, in the campaign for the 

election of a regional leader in April 2010 Julia Perez (candidate for vice mayor of 

Pacitan) and Maria Eva (candidate for vice mayor of Sidorjo) were attacked by claims 

that they were not suitable to become regional leadership candidates because as artists 

with sensual and controversial styles they were considered to have morals unsuitable 

for representing the people. 
13

 

                                                 
10

 Information from victims on human rights training in Solo 2010. 
11

 Results of an informal discussion with colleagues in the Indonesian Women‘s Coalition regarding 

the issue of women representatives in politics in March 2009. 
12

 Gatra.com, ―Presiden Perempuan Mega Tak Komentari Fatwa NU (Female President Megawati 

Declines to Comment on the NU Fatwa‖, Jakarta, 4 June 2004, 

http://www.gatra.com/artikel.php?id=37981  
13

 Tempo Interaktif, ―Larangan Pezina Jadi Calon Kepala Daerah Jadi Polemik di Pacitan (The 

Prohibitation of Pezina Becoming a Candidate for Regional Government becomes a Polemic in 

Pacitan)‖ Sunday, 18 April 2010, 

http://www.tempointeraktif.com/hg/politik/2010/04/18/brk,20100418-241283,id.html (24 June 2010), 

see also ,  Sinar Harapan, ―Mereka yang Terganjal Maju Pilkada Senin‖, 26 April 2010, 

http://www.sinarharapan.co.id/cetak/berita/read/mereka-yang-terganjal-maju-pilkada/ (24 Juni 2010). 

http://www.gatra.com/artikel.php?id=37981
http://www.tempointeraktif.com/hg/politik/2010/04/18/brk,20100418-241283,id.html
http://www.sinarharapan.co.id/cetak/berita/read/mereka-yang-terganjal-maju-pilkada/
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Figure 1, Politicization of Islam in Indonesia
14

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                                                                                                            
 

 
14

 Results of the discussion with the WEMC Indonesia team during a workshop, October 2008 in 

Yogyakarta. 
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Explanation: This diagram illustrates that the politicization of Islam is not only a 

process, but also has impacts that can harm and benefit different actors. The 

politicization of Islam consists of various related influencing elements: movements 

with specific aims as elements of political movements, individual beliefs that are 

fostered and developed regarding religion and religious values, and trends that can be 

created by interest groups including, groups with business or economic interests. They 

are supported by power structures that are either formal (within the national system 

via legitimate actors) or also informal from the general populace. One form of 

influential informal source of power is that of the media and religious public figures 

supported by the media. Within the process there are competing interpretations, which 

may be either pro or anti-women. The politicization of religion is strengthened by 

state structures that legitimize the developing practices of using anti-women‘s rights 

religious interpretations in creating laws and policies.  

 

The Politicization of Islam Via National Democratic Proccess and Legal 

Mechanisms 

 

There is a group that uses the democratic process as a means to obtain long term 

goals: the strengthening of religion as an inseparable part of national development 

that would involve Indonesia openly adopting syariat Islam as the basis for 

Indonesian law. Syariat Islam is understood by this group to be the original 

interpretation of Islam that cannot be re-interpreted contextually. This movement has 

permeated via the government bureaucracy, during the process of democratization and 

official elections and then established a strategic place to compile a program 

consistent with its religious mission. This mission is conducted via promoting policy 

at the local and national level via the judicial system.  

 

An example of using democratic general elections is found in the people‘s 

development program Berakhlakul Karimah (Gerbang Marhamah) initiated by 

Warsidi Swastomo, when he became a candidate for mayor in Cianjur. Warsidi 

promised to enforce syariat Islam in Cianjur if he was elected mayor. As the 

implementation of syariat Islam was strongly criticized as being at odds with the 

united Republic of Indonesia, Warsidi changed his campaign to that of Gerbang 

Marhamah. After being elected as the mayor of Cianjur, he began to compile a policy 

to implement Gerbang Marhamah. Warsidi compiled a strategic plan to apply 

Gerbang Marhamah, and from this process a number of policies were created for civil 

servants within the regional government of Cianjur to dress according to Muslim 

dress codes, regulated right down to the specific style of Muslim attire to be worn. 
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This policy is defined in the Official Letter No. 551/2717/ASSDA.1/9/2001 on 

Gerakan Aparatur Berakhlakulkarimah dan Masyarakat Marhamah. In 2003, further 

Official Letters No. 025/3643/Org on Muslim Dress Codes on Work Days, and No. 

061/2896/Org on Work Hours and Uniforms followed.
15

 It was not only in the civil 

service that Gerbang Marhamah was applied, it also applied in the education system. 

A requirement that all female students wear the Muslim headdress and all students 

read the al-Qur‘an was implemented in Cianjur, especially in SMUN 1 Cianjur.
16

 

 

There are one hundred and fifty-four examples of the influence of politicized Islam in 

local by laws. This has occurred via people in politically powerful positions or who 

have access to these political elite. The National Commission for Women found 

indications of a process of creating a certain ‗religious‘ image using concepts of 

‗righteousness‘, ‗piety‘, and ‗Islam‘ during the process of drafting policies. Obtaining 

these values in society became the basis for creating policies that would achieve this 

image.
17

 This image is an interesting strategy because it creates a certain perception, 

inviting those who were previously unconcerned with the image to become involved 

and support the creation of the image, whilst simultaneously silencing those who do 

not support the image by declaring them ‗un-Islamic‘ or ‗immoral‘. In this way the 

image created excludes groups that don‘t fit the image and are unsuitable candidates 

to adopt the image, effectively repressing these groups.  

 

These political strategies used by interest groups to offer draft policies in accordance 

with procedural mechanisms in the compilation stage of policy development. They 

consulted the people and advocated the importance of the policy in promoting a 

regional Islamic image.
18

 During this stage of promoting the draft policy, there is a 

                                                 
15

 Unpublished WEMC report, 2007. See also, the findings of the Rahima research team, 2004, 

―Perempuan Dalam Arus Formalisasi Syariat di Cianjur (Women in the Formalization of Syariat in 

Cianjur‖, Jakarta, 26 April 2004. See also WEMC research team report ―The Majelis Ta‘lim and 

Women, Communializing Private Issues Through Religious Public Space‖ WEMC, SCN, Rahima, 

2010. 
16

 WEMC Indonesia, Women‘s Empowerment Issues in the Face of the Struggle for the Politicization 

of Islam, Patriachial Systems and Democratisation, SCN CREST and Solidaritas Perempuan, 2007, 

p.18. 
17

 The National Commission for Women, In the Name of Regional Autonomy; Organizational 

Discrimination in the Order of the Nation-State of Indonesia, Report of the National Commission for 

Women on the Conditions of Fulfilling Constitutional Rights of Women in Sixteen Cities/Suburbs in 

Seven Provinces, Regional Launch Issue, April 2009. 
18

 Consulting and advocating to the public is a process that must be completed when compiling public 

policy in accordance with the existing rules and guidelines related to creating local by laws. 
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tendency to involve those who support the policy, whilst excluding those who will 

actually be impacted by it.
19

 The National Commission for Women views this as a 

form of discrimination in state institutions where the focus is on procedural rather 

than substantial democracy (National Commission for Women, 2009). In the one-

hundred and fifty-four local by laws applied throughout the provinces of Indonesia 

there are enough similarities in both the policies and their method of implementation
20

 

to indicate that a strong interest group has been involved in promoting and 

coordinating actors in various regions.
21

 

 

The Politicization of Islam in National Law  

 

In addition to influencing local by laws, the drive to promote values has slowly begun 

to influence the legal system at a national level via legislation. Since reformation 

efforts in 1998, there have been at least eight pieces of legislation that have used 

Islam as the basis of creation, or as an important reference in designing the content. 

Yet not all of these religious inferences in these eight laws pose problems with human 

rights or women‘s rights in particular, but these laws create a condusive situation of 

the imposing shariah law. At the end it will influence women lives in many aspects; 

economically and socially.  

 

The presence of legislation underpinned by religious values is not a new phenomenon 

in Indonesia. During the New Order Islamic values first entered Law No. 1/1974 on 

Marriage
22

 the recognition of Islamic values was inseparable from the controversial 

debate on whether marriages were legitimate or not according to both the state and 

within religions. The debate was triggered by the deep suspicion of groups using the 

name of Islam to question the legality of marriage between people of differing 

                                                 
19

 Informal discussion with colleagues from women‘s NGOs in Yogyakarta 2006 in relation to the anti-

prostitution regulations in Bantul. 
20

 As an example the local by laws on anti-prostituion in Tangerang, Bantul, Padang, and Lahat, have 

very similar content.  
21

 One form of intensive communication is study visits between regional governments. One WEMC 

researcher found that after one regional legislator from Palu went on a study visit to Makasar, they 

returned and desired to create regulations regarding syariat Islam. In Yogyakarta, the regional 

regulation prohibiting prostitution in Bantul was passed in the period following the ruling of the 

Supreme Court regarding a judicial review of a similar regional regulation in Tanggarang that found 

the regulation permissible.  
22

 Indriaswati and Sri Wiyanti, History of Law No. 1/1974 on Marriage, LBH APIK, 2004 

(unpublished, although has been presented in number of seminars). 
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religions and the possibility of conversion of Muslims to Christianity. The 

compromise achieved between debating parties resulted in Article 2 (1) stating that 

―Marriages are recognized by the state if conducted according to the beliefs and 

religions involved‖. This means that people cannot be legally married without 

religious authority. In addition to the recognition of marriage the marriage law 

adopted Islamic values regarding open monogamy. It allows polygamy to occur in 

accordance with certain conditions it is regarded by feminists to objectify women. 
23

 

 

The Zakat Law was the first law of the reformation period that legitimized Islamic 

practices in national law. This law was approved with barely any debate. Very few 

people regarded this as the politicization of Islam entering national laws. However, 

one blog found by researcher stated that the Zakat law was part of an agenda to apply 

syariat Islam in Indonesia.
24

 

 

Although the law has been passed, many parties from religious groups are still 

dissatisfied with the Zakat  law. For example the Social Justice Party faction still sees 

a need to revise and add to the criminal penalties of muzakki (those who are required 

to pay taxes) who do not fulfill their tax obligations. The Social Justice Party aims to 

pass an amendment to the Zakat law in the 2010 legislative program.
25

 In contrast the 

United Development Party Faction hopes to see the government take a more hands-

off approach to zakat, acting merely as a regulator. The United Development Party 

stated in a press release that they wished to return the administration of zakat to 

Islamic leaders as a tradition that had developed over time in villages. 
26

 

                                                 
23

 See Law No. 1/1974 on Marriage: Article 3 (1) In principle in marriage a man may have only one 

wife and a woman can have only one husband.(2) The courts, can grant permission for a husband to 

have more than one wife if all involved parties agree. Article 4 (1) If a man intends to have more than 

one wife, as defined in Article 3 (2) of this law, he is required to lodge a request to the courts in the 

area in which he resides. (2) The courts stated in point (1) can only provide permission to a husband to 

have more than one wife if: a. the wife does not fulfil her duties as a wife; b. the wife is disabled or has 

an incurable disease; c. the wife cannot produce offspring.   
24

 See http://muhtarsadili.blogspot.com/2006/07/amandemen-uu-zakat.html  

25
See the Social Justice Party Faction Online, ―Revisi UU Zakat (Revision of the Zakat law)‖, 17 

November 2009 at http://pk-sejahtera.org/v2/index.php?op=isi&id=8222 

26
 Press Release by members of the People‘s Representative Council from the United Development 

Party Faction, Problematika Pengelolaan Zakat (The problem of Administering Zakat), 2010-06-

03 at http://www.forumzakat.net/index.php?act=viewnews&id=162 

http://muhtarsadili.blogspot.com/2006/07/amandemen-uu-zakat.html
http://pk-sejahtera.org/v2/index.php?op=isi&id=8222
http://www.forumzakat.net/index.php?act=viewnews&id=162
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The existence of the law is a sophisticated way for religious political actors to insert 

the interests of Islam into national law. The issue of zakat is a humanistic issue 

concerned with the distribution profit the community. Furthermore in the acute 

economic crisis, the presence of zakat was regarded as one strategy to target poverty.  

 

The logic and phobia regarding Christian conversions in the formation of the 

Marriage Law can be seen to follow from the formation of the Child Protection Law. 

During the discussion of the Child Protection Law, a central issue was that of 

adoption, guardianship, and care of orphans, as described in Articles 33, 37, and 39 of 

the law.
27

 Article 33 (3) states that ―The guardian described in (2) must be of the same 

religion of that of the child‖. The same theme is stated in article 37 on guardianship, 

and article 39 on adoption. Specifically, article 38 (5) states ―in the event the origins 

of the child are unclear, the religion of the child will be that of the majority of the 

population of the area‖. Before this law, those wishing to adopt or become guardians 

of a child did not have to be the same religion as the child. For example a Jakarta 

resident with the initial S, was a protestant single women who adopted a Muslim child 

but raised the child as a Muslim. From a young age the child participated in lessons 

on reading and interpreting the al-Qur‘an and it was explained that the child had a 

different religion to that of his adoptive mother. The same practice was observed by 

adoptive parents A and H from Surabaya who were Catholic, but became the 

guardians of a child from their uncle who was Muslim. The child continued to be 

Muslim and practice Islam.  

 

 

 

 

 

 

 

 

 

                                                 
27

 Informal discussion with F, former commissioner of the National Commission of Human Rights for 

the period 2003-2007. 
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Table 1 

Religious discourses in Indonesian legislation following reformation 

 

No. Law Religious Content 

1 Law No. 38/1999 on the 

Administration of Zakat 

(alms) 

 

Regulations on zakat contributions as an obligation of 

Muslims in Indonesia that have the capacity, and a 

recognition of the funds obtained from zakat as a potential 

source of revenue to recognize community welfare;  

 

The administration of zakat  is based on righteousness and 

piety, transparency and legal certainty according to the 

Pancasila and 1945 Constitution in which the 

administration of zakat  aims to
28

: 
1. Increase public services and conduct zakat in accordance 

with religious teachings: 

2. Increase the function and role of religious institutions in 

achieving community welfare and social justice; 

3. Increase the results and usefulness of zakat.; 

The Agency for Administering Zakat (amil) was formed by 

government. 

 

2. Law No. 13/2002 on 

Child Protection 

Adoption, guardianship, and care of children in accordance 

with the religion of the child, if the religion of the child is 

unknown then the religion held by the majority of the 

community where the child was found will be used.  

3. Law No.  32/2002 on 

Broadcasting Rights  

 

Prohibition of broadcasting any advertisements that violate 

public morality or religious values.
29

 

Guides to broadcasting are based on
30

:  

a. religious values, morals, and existing laws; and  

b. other norms that are in effect and accepted by the 

general public and broadcasting agencies.”  

 

4. Law No. 20/2003 on the 

National Education 

System 

 

Confirms that the aim of education is to create faithful and 

noble citizens.  

 

The law also states that students have the right to receive 

religious education in accordance with their religious 

beliefs. 

5.  Law No. 41/2004 on 

Wakaf (donations for 

religious or community 

use)  

 

Provisions regarding the practice of wakaf  based on 

syariah in the legislation.  

 

This law regulates wakaf institutions as religious 

institutions that have a potential economic use and hence 

                                                 
28

 See the explanation, articles 4, 5, and 6 or Law No. 38/1999 on the Administration of Zakat 
29

 See Law No. 32/2002 on Broadcasting Rights article 48 (2) section a and b 
30

 Law No. 32/2002 on Broadcasting Rights article 46 (3) section d  
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must be managed effectively and efficiently for the 

interests of religion and to promote public welfare.
31

 

 

6. Law No. 3/2006 on 

revision of Law No.7/ 

1989 on Religious 

Courts 

Disputes regarding inheritance of Muslims will be resolved 

in religious courts. 

7. Law No. 21/2008 on 

Syariah Banking 

Recognizes banks that conduct economic activity 

according to Syariah principles. 
32

 

 

The syariah principles defined in this legislation are those 

defined by the Indonesian Ulama Council that were 

consequently adopted in the Indonesian Banking 

Regulations.
33

 

 

8. Law No. 44/2008 on 

Pornography 

Morals, religious teachings, and moral teachings were the 

basis for this legislation. 

 

 

In contrast to the Child Protection Law, the debate surrounding religion was relatively 

more progressive in the Law on the National Education System. Religion was 

promoted as raising the faith and piety towards the one and only God. The role of 

education was to create good citizens and national vitality, public welfare, equality, 

and educational opportunities for the people of Indonesia.
34

 This goal was stated in 

Article 1 (1) of the National Education System Law as follows:  

―Education is a conscious and planned effort to create a learning environment 

and process so that students actively develop their potential to possess spiritual 

religious strength, self control, character, knowledge, morals, and skills, that 

are required by them, the community, nation, and state.‖ 

 

It is interesting that in this article the term spiritual religious strength is used in the 

context of shaping a knowledgeable nation. This law also emphasizes the function of 

education in developing the ability and character and the culture of a nation at the 

same time as developing the potential of students ―so that they become people that are 

faithful and pious to the one and only God, have pure morals, health, knowledge, 

ability, creativity, independence, and become national citizens that are democratic and 

                                                 
31

 See the explanation in Law No. 14/2004 on Wakaf. 
32

 See articles 19, 20, and 21 in Law No. 21/2008 on Syariah Banking 
33

 See article 26 (2 and 3) in Law No. 21/2008 on Syariah Banking  
34

 See the explanation in Law No. 20/2003 on the National Education System points a, b, and c. 
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responsible‖
35

. This sentiment was re-affirmed in Article 4 that stated that educational 

administrators must be democratic, fair, and non-discriminative.   

 

The National Education System Law does indeed state that religious education is an 

important aspect of education alongside general education. Even in general education, 

religion has a central role that can be seen from the aspect of curriculum.
36

 This issue 

has caused debates, whether religion should be considered in the realm of spirituality, 

hence focus generally on religions, or whether it should be focused on a specific 

religion in which children explore their own religion, with the assumption that all 

children have religious beliefs.
37

 The compromise reached within the National 

Education System Law was that students would receive religious education in 

accordance with their own religion, taught by a teacher of the same religion.
38

 This 

right was prioritized and placed as the first point above other rights of students.  

 

In contrast to the debate surrounding the compilation of the National Education 

System Law, the process of inserting religious values in the next case occurred 

silently, and once again many parties were unaware of Law No. 3/2006 on changes to 

Law No. 7/1989 on Religious Courts.
39

 The discussion of this amendment was not 

made public, in fact that an amendment was made was not publically announced and 

consequently many people are still unaware of the consequences of this amendment 

on the legal choices for women. Before there was an amendment in the Law on 

Religious Courts, disputes regarding inheritance could be resolved by Muslims either 

                                                 
35

 See article 3 of the National Education System Law. 
36

 See chapter ten of the curriculum, article 36 (3) that states: The curriculum is comprised in 

accordance with  the national education program of the United Nation of the Republic of Indonesia that 

considers: a. faith and piety; b. raising morality; h. religion. See also article 37 (section 1); educational 

curriculums must include; a. religious education. Article 38 (section 2); university curriculums must 

include religious educations, civic education, and language. 
37

 Informal discussion with F, former commissioner of the National Commission of Human Rights for 

the period 2003-2007. 
38

 See article 12 of the Law on National Education Systems. 
39

 An important point in this legislation is Article 13 on the candidates for religious judges, with one 

criteria being that they were not involved in the events of G30S/PKI. In addition Articles 49 and 50 on 

the authority for courts to resolve inheritance conflicts. Article 49 states that: the courts have the task 

and authority to investigate, decide, and resolve, cases between Muslims in the fields of a. marriage, b. 

inheritance, c. wasiat, d. donations, e. wakaf, f. zakat, g. infaq, h. shadaqah, and i. syariah economy.. 

Whereas the changes to Article 50 read as follows: 1) In the event of a dispute over property ownership 

or another dispute in accordance with Article 49, especially regarding the object a dispute must be 

resolved first by a civil court; 2) If the dispute over property in accordance with clause (1) in which 

the legal subjects are Muslim, the object of the dispute must be resolved in a religious court 
collaboratively in accordance with Article 49.  



 17 

via religious courts or via the national court system. The choice was determined by 

the parties involved depending on whether they wanted a decision based on religion (a 

compilation of Islamic laws) or civil law. Prior to the amendment individuals were 

allowed to decide which system of law was appropriate and this could be used by 

women as a way to gain an equal position to that of men in accessing inheritance. In 

West Sumatera, for example, inheritance disputes were usually not resolved by 

religious courts, instead people chose to use civil courts, as civil courts were more 

accommodating of Minangkabau traditions that are based on a matrilineal system 

where land is inherited by women
40

 whereas the division of other assets owned by a 

husband and wife is divided equally among men and women.
41

 

 

The amendment removes the choice for Muslims to choose where to resolve 

inheritance disputes. They now can only use the religious courts to resolve inheritance 

disputes. Religious courts will use a compilation of Islamic law that administers 

inheritance in accordance with religious interpretations meaning that women will only 

receive a portion of that awarded to men.  

 

Law No. 21/2008 on Syariah Banking is a phenomenal law. This law states in the 

explanation that it was compiled with the intention of developing an economic system 

based on the values of justice, collaboration, equality, and utility in accordance with 

syariah principles. These principles include the principle of a democratic economy 

and cautions are used as the basis of the business transactions of syariah banks. This 

law also determined what can not be done by syariah banks, namely business 

transactions that violate syariah principles.
42

 

 

What is meant by syariah principles? Article 26 (2) states that syariah principles are 

those defined by the Indonesian Ulama Council (MUI). This definition has been 

encompassed within the Indonesian banking regulations. Initially, to develop the 

                                                 
40

 Discussion with P, A, and D, in Padang Pariaman, 2010 
41

 Interview with Labay (religious leader) in the village of Taluak, June 2010. 
42

 The basic principles of syariah banking include, absence of interest (riba), absence of speculative 

and non-productive activity such as gambling (maysir), absence of untransparent or risky ventures 

(gharar), absence of damaging or illegal activities (bathil), and the funding of only business activities 

that are halal, these principles are described in the abbreviation MAGHRIB. See, Ascarya dan 

Yaminta, Diana, Bank Syariah; Gambaran Umum (Syariah Banking: A General Overview), Seri 

Kebansentralan, No. 14, Bank Indonesia, 2005 p. 4. 
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Indonesian banking regulations, the Bank of Indonesia formed a committee on syariah 

banking
43

. Various disputes arising are resolved via the religious courts rather than 

civil courts.  

 

This law has clearly established syariah principles in the national legal system, as 

printed in the explanation of the law. In addition the law legalizes and enhances the 

role of the Indonesian Ulama Council (MUI) as the official organization that 

interprets the definition of syariah principles.  

 

MUI in many occasion has very problematic in which most of the time the decision 

made by the MUI were using traditional and conventional thingking of Islam 

including how MUI perceive women position and women rights. For example, MUI 

has published the decision that women leader is not allow (haram) in 2004 (Lies and 

Kadir;2007) 

. Although it was not a formal institution in front of government, but government is 

rare to have a contradiction with MUI. Researcher analyses it is why government 

changed the policy of female circumcition in which before 2010 government had 

strong voice to ban the practices of female circumcition through the policy published 

by former Ministry of Health but after 2010 the government allows the female 

circumcition in some requirement. MUI is clearly agains the ban of female 

circumcition
44

 
45

 

 

The law of Bank Syariah has legalized and put stonger position of MUI. The law has 

also  extended the role of the religious courts,  that previously operated to resolve 

family disputes among Muslims, to extend to areas of private law outside of family 

law.  

 

The existence of this law can be seen as a compromise by the state that is apparently 

pragmatic, but actually very ideological. Originally the Muamalat syariah bank 

                                                 
43

 See article 26 sections 2, 3, dan 4.  
44

 See, a Ministery of Health Policy (PMK RI No 1636/MENKES/PER/XI/2010) on Female 

Circumcision. 
45

 The relation with MUI and government has been analysed by Dijk, van C, "Religious Authority, 

Politics and Fatwas in Contemporary Southeast Asia," in  Cammack and Feener (ed.), Islamic Law in 

Contemporary Indonesia, Ideas and Institutions, Islamic Legal Studies Program, Harvard Law School, 

2007. 
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emerged in the 1990s and this was followed by developments in syariah banking 

following 1998 when the Banking Law No. 10/1998 formally accommodated syariah 

banking. Egypt was the first country to initiate syariah banking in 1963, followed by 

Pakistan, Sudan, Kuwait, and Malaysia.
46

 The existence of syariah banking in 

Indonesia was initiated since the 1980s, by a number of small businesses in Jakarta by 

Baitut Tamwil Salman Bndung and the Ridho Gusti Corporation, Jakarta. In the 

1990s the creation of syariah banks was promoted by the Indonesian Ulama Council 

(MUI).
47

 Ascarya‘s analysis found that the existence and growth of these banks was 

inseparable from supporting government policies. Since 1998, the government has 

visibly supported a parallel banking systems (syariah and general) yet since 1998, the 

government has increasingly created policies that support the existence of syariah 

banks by making various laws and regulations within the banking system. Why has 

the government changed its policies? Ascarya states that there has been influence 

from public pressure for syariah banking services. This can also be observed in the 

growing numbers of syariah bank customers.  

 

Law No. 44/2008 on Pornography from the inception, enactment, and to the present, 

has caused high levels of controversy. The main debates concern the definition of 

pornography, the aim of the legislation, and reasons for creating such a law.
48

    

 

The controversy is between groups for and against the legislation. Groups for the law 

see it as an effort to increase the nation‘s morality and protect the nation from the 

practice of pornography (including the protection of women and children). Whereas 

the groups opposing the law consider legislation to be ineffective because the law is 

                                                 
46

 See, op cit Ascarya and Yaminta, Diana, pp. 40-41. 
47

 Ibid, p. 44. 
48

 The definition that is debated is contained in article 1 (1), article 4 (1) points a. and d., article 10, and 

article 22. Article 1 (1) states that pornography is images, sketches, illustrations, photos, writing, 

sounds, music, motion pictures, animations, cartoons, conversations, body movements, or other forms 

of communication media or public performance that contains obscenity or sexual exploitation that 

violates the norms and values of the public. Article 4 (1) : Any person is prohibited from producing, 

creating, replicating, copying, distributing, broadcasting, importing, exporting, offering, trading, 

renting, or providing pornography that explicity includes: a. sexual intercourse, including deviant 

forms of intercourse; d. sexual abuse; c. masturbation; d. nudity or the appearance of nudity;  e. 

genitals; or f. child pornography. Article 10: Any persons is prohibited from exhibiting themselves or 

others in a performance or in public in a way that illustrates nudity, sexual exploitation, sexual 

intercourse, or contains other forms of pornography. Article 21; the role of the public as stated in 

Article 20 can be conducted via: a. reporting violations of this law; b. making an accusation in court; c. 

raising awareness of laws regarding pornography; and d. guiding the public from the dangers and 

effects of pornography.   
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based on a moral approach and in addition tends to negatively impact upon minority 

groups, and the premise of protecting women and children is unclear. A number of 

terms with potentially multiple interpretations were could also cause problems in 

implementation.  

 

This law was compiled based on the fact that the nation was ―based on the Pancasila 

and hence respects moral values, ethics, faith and piety to the one and only God, 

respects the differences in the lifestyles of the people of the nation, and protects the 

dignity of every citizen‖
49

. This aim is stated in articles 2 and 3 of the law. 

Specifically article 3 of the law states that the aim of the law is:  

a) To establish and maintain public order that is ethical, consists of noble personal 

behaviours, reveres the high values of the one and only God, and respects the 

dignity of humanity;  

b) Respects, protects, and maintains, the values of art and culture, traditions, and 

religious rituals of a plural Indonesian society;   

c) Provide moral guidance and education to the public;  

d) Provide legal certainty and protection for citizens from pornography, particularly 

women and children; and   

e) Protects against an increase in pornography and the commercialization of sex 

within the public. 

 

In the explanation of the Pornography Law reference is made to the People‘s 

Representative Council of the Indonesian Republic‘s Statement No. VI/MPR/2001 on 

the Ethics of the Nation that indicated that there was a serious threat to the unity of 

the nation and a moral decline of the nation caused by an increase in immorality, 

violations, prostitution, and pornographic media. For this reason the emergence of the 

Pornography Law is considered to be a genuine effort to encourage a return to the 

ethics and morals that are much needed in Indonesia.  

 

A further explanation of the law states that the purpose of the law is to:  

1. Highly respect the moral values originating from religious teachings;  

2. Provide a clear statement of the boundaries and prohibitions that must be 

adhered to by every citizen and clearly state the penalties for violations; and  

3. Protect every citizen, especially women, children, and the younger 

generation from the negative influences of pornography and the risk of 

becoming a victim of pornography.   

                                                 
49

 See the explanation on the Pornography Law point 1.  
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Religious and moral discourses clearly form the underlying rational of the 

Pornography law and even provide the basis for the regulation.   

 

The Politicization of Islam in the Judicial System (via the mechanism of Judicial 

Review) 

 

The interests of politicized Islam appear to also use legal channels, by filing lawsuits 

and conducting tests of judicial institutions. There are at least five decisions that can 

be regarded as indicators of this; three Decisions by the Constitutional Court, and two 

decisions by the Supreme Court.    

 

Both the Supreme Court and the Constitutional Court are national institutions that 

have the authority to conduct judicial reviews. The Constitutional Court is a national 

institution that has the authority to review legislation. This institution was formed 

based on the third amendment to the 1945 constitution followed by law No. 24/2003 

on the Constitutional Court in which the Constitutional Court has been operating 

since October 2003.
50

 The Supreme Court has the authority to conduct judicial 

reviews of regulations at a lower level than national laws. Unlike the Constitutional 

Court, the Supreme Court was established during the independence of Indonesia as a 

nation in the 1945 constitution.   

 

 

Constitutional Court Decisions 

 

There are at least three Decisions by the Constitutional Court that involve religious 

discourse and even adapt values based on religion. These are the judicial review of the 

Pornography Law, judicial review of the Marriage Law, judicial review of the Law 

No. 1/Pnps/1960 on the Desecration of Religion.   

 

Firstly, the Constitutional Court Decision regarding the request to review the 

Marriage Law, especially on the regulation of polygamy in the Marriage Law.  

 

                                                 
50

 http://www.mahkamahkonstitusi.go.id/index.php?page=website.SejarahMK 15 June 2010. 

http://www.mahkamahkonstitusi.go.id/index.php?page=website.SejarahMK


 22 

This request was submitted by a man named M. Insa on 19 April 2007. According to 

him, as written in the request for a judicial review, Law no. 1/1976 on Marriage, 

violated the right of freedom of religion, namely to practice a religion and observe 

religious duties including polygamy.
51

 M Insa viewed the conditions on polygamy in 

the Marriage law as contrary to principles of Islam. M Insa considered this to conflict 

with the constitutional rights in article 29 (1, 2) of the Indonesian 1945 Constitution 

regarding freedom of religion. Opposing this right was the regulation that wives have 

the right to agree or disagree with their husband conducting polygamy. If the wife 

refuses and does not give permission then polygamy cannot occur.
52

  M. Insa claimed 

that as a Muslim he should have the right to conduct all religious observances, 

including polygamy. He therefore viewed the principles of monogamy contained in 

the Marriage Law to be unconstitutional, while the clause that the religious court had 

the authority to determine whether or not polygamy was permitted violated religious 

freedoms, freedom of religious expression, and his human rights. 
53

 

The Constitutional Court publicized this complaint and invited various relevant 

parties to be involved in the judicial proceedings as parties that claimed to have an 

close relation to the issue in question
54

. The government was represented by the 

Department of Religion. The Department of Religion rejected M Insa‘s complaint 

with the argument that the implementation of human rights is not without boundaries. 

The representatives from the Department of Religion also stated that polygamy was 

not a human right. They stated that true Islam upheld the principles of monogamy as 

defined in the Law No. 1/1974 on Marriage and that the law was an appropriate 

                                                 
51

 The articles specivially refered to were article 3 (section 1 and 2), article 4 (section1 and 2), article 5 

(section 1), article 15, and article 24.   
52

 Constitutional Court Ruling No 12/PUU-V/2007 p. 3 point b. 
53

 Ibid, p. 8. 
54

 The Constitutional Court Website explains that relevant parties are parties that have a direct or 

indireact interest in the essesnce of the hearing request. These parties are comprised of parties with a 

direct interest and parties with an indirect interest. Parties with a direct interest are parties whose rights 

or authorities will be influenced by the outcome of the hearing. For this reason, those parties with a 

direct interest are given the same rights in the hearing as the party requesting the hearing. This is 

because the explanation and proof offered by the President/government, People‘s Representative 

Council, and or representative may not be fully representative. The parties with indirect interests are 

parties that, as a result of their position, or primary tasks and functions, need to be heard. These parties 

must be heard as a source of information, and as parties whose rights or authorities will be indirectly 

influenced by the essence of the request because they have a high interest in the request. Relevant 

parties must make a request to the court via a hearing committee, where the court will establish 

whether or not their request will be granted or not. See 

http://www.mahkamahkonstitusi.go.id/index.php?page=website.ViewBeritaAdministrasi&id=11  (28 

June 2010) 
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compromise between various viewpoints including both secular and Islamic views.
55

 

In addition to the government, the People‘s Representative Council also provided the 

opinion that the principles of monogamy were appropriate in the Marriage Law. 

According the representatives of the People‘s Representative Council, polygamy is an 

exceptional right for men that is actually at odds with the principles of unity and 

justice enshrined in the Indonesian Constitution.  

 

Table 2 

Constitutional Court and Supreme Court Decisions
56

 

No Ruling Number Case 

Constitutional Court 

1. Decision Number  

10-17-23/PUU-VII/2009 (25-

03-2010)  

Judicial Review of Law No. 44/2008 on 

Pornography 

2. Decision Number 12/PUU-

V/2007 (03 – 10-2007) 

Judicial Review of Law No. 1/1974 on Marriage  

3. Ruling Number 140/PUU-

VII/2009  (12 April 2010) 

 

Judicial Review of Law No. 1/PNPS/1965 on the 

Protection Against Misuse and/or Desecration of 

Religion 

Supreme Court 

1. unknown Case Requesting the Right to Review Material of 

the local by law of Tangerang No. 8/2005 on the 

Prohibition of Prostitution 

2. Decision No. 26 P/Hum/2007 Case Requesting the Right to Review the Material 

of the local by law of Bantul Region No. 5/2007 

 

In its decision, the Constitutional Court gave the following conclusions:
57

 

1. The Marriage Law sates monogamy as the principle of marriage, and 

polygamy is allowed under criteria that the reasons, conditions, and procedure 

does not violate Islamic principle; 

2. The clauses disputed by the person requesting the review did not violate the 

right to form a family, the right to religious freedom, the right to practice 

religion, the right to be free from discrimination as defined in Article 28B (1), 

                                                 
55

 Ibid, pp. 23-26 
56

 For more detail analyses on the decision court, see separate paper, Eddyono, Sri 

WIyanti, Politicition of Islam in the Context of Democratization in Indonesia, WEMC 

paper research, 2010. 
57

 Ibid, p. 98 
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Article 28E (1), Article 28I (2), and Article 29 (1, 2) of the 1945 Indonesian 

Constitution; 

For these reasons the Constitutional Court rejected M Insa‘s request. 
58

 

M Insa‘s request provides a reference regarding how the government and judicial 

system views and uses religious discourses. From the beginning of the hearing 

religious discourses were strongly evident. The government provided an 

extraordinarily strong argument for the view that polygamy was not a form of Islamic 

religious observance. The government quoted the views of ulama and referred to and 

used the views of the head of the Indonesia Ulama Council‘s Fatwa Commission who 

stated that the Marriage Law was appropriate because it did not completely exclude 

polygamy and yet it did not treat it lightly.
59

 Furthermore the Constitutional Court 

also made use of religious discourses and considered the regulations relating to 

marriage and polygamy from an Islamic religious stances. The Constitutional Court 

referenced a number of verses from the al-Qur‘an written in Arabic, such as Ar-Rum 

verse 21, and An-Nissa verses 1, 3 and 129. The Constitutional Court even interpreted 

these al-Qur‘anic verses. Although the Constitutional Court Decision rejected M 

Insa‘s request, the Court used Islamic discourses in addition to constitutional 

considerations to conclude that conditions attached to polygamy are permitted and do 

not violate Islamic beliefs.  

Although in one hand the decision seems give benefit to women,  it is only for the 

short time. On the other hand, it will close the door for the upcoming advocacy to 

reforme a certain article in marriage law that still allow men to do polygamy with 

requirements. The situation was very tricky and the Court was trapped into the 

religious debates in which the Court was not supposed to do. The Court is supposed to 

guardian counstitution not for religious guardian. The Constitution Court refer to 

government and parliaments arguments that the monogamy-poligamy article states in 

Marriage Law 1974 has already in line with religious and women human rights. The 

Court did not examining the existing article thoroughly in which very discriminative 

to women as stated by women groups that has brough the arguments in front of the 

court through hearing proccess. Through it decisition The Court indeed emphasize the 

                                                 
58

 See the injunction in the ruling on p. 99 
59

 Ibid p. 68 
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legitimization of the polygamy. Reseacher analyses it is what the politicizing Islam 

movement objection why they were brought the case to the Court, to make sure that 

the marriage Law is not part of the legal reform brought by women and human rights 

activist.   With this court decision, it would be more difficult to change the perception 

that the article of monogamy-poligamy in Marriage Law is very discriminate to 

women.  

 

Secondly, a review of the Pornography Law. The Pornography Law was passed by 

the government in 2009 as a controversial law. After the law was passed, three civil 

society groups requested a judicial review of the Pornography Law by the 

Constitutional Court. Those requesting the review included thirty-three organizations 

and forty-five individuals from civil society. The Constitutional Court that the three 

requests be accommodated in one hearing process. The process of the hearing was 

interesting; civil society groups that requested the review presented expert witnesses 

that provided views from a number of perspectives and these were opposed by 

witnesses and expert witnesses prepared by the government and People‘s 

Representative Council. The process of the hearing was quite rowdy, as the parties for 

and against were simultaneously present and verbally expressed their agreement or 

disagreement with statements from the witnesses. To demonstrate the differences of 

perspectives and cultural views, a number of traditional dances were even shown. 

Those outside of the particular cultural community regarded the dances as 

exhibitionist or erotic. The hearing proceeded for a long period of time compared to 

other judicial reviews conducted by the Constitutional Court beginning in February 

2009 with a final decision being reached in March 2010.
60

 

 

Those requesting the review regarded approximately seven articles as problematic and 

in violation of the constitution. These articles included; the definition of pornography 

that was regarded as too broad and subject to interpretations that discriminated against 

women and the role of public participation that could cause incompliance and 

violence over an unlimited definition.  

 

                                                 
60

 The hearing was adjourned because the Constitutional Court was concentrating on resolving a 

hearing related to the general elections. However there was an indication that this issue was considered 

so sensitive that the Constitutional Court required a relatively long period of time to reach a decision.  
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Table 3 

Articles in the Pornography Law that were Regarded as Problematic 

 

No Article Contradictions in the Constitution 

1. Article 1 no. 1 Article 28D (1), Article 28 (2), and Article 

28F of the Indonesian 1945 Constitution 

2. Article 4 Article 28, Article 28D (1), Article 28E (2), 

Article 28G, Article 28I (2, 3) of the 

Indonesian 1945 Constitution, 

3. Article 10 Article 28A, Article 28B (2), Article 28C, 

Article 28D (1), Article 28E (2), Article 28G 

(1), Article 28H (2), Article 28J (2) and 

Article 32 (1) of the Indonesian 1945 

Constitution 

4. Article 20 and Article 21 Article 28D (1) of the Indonesian 1945 

Constitution 

5. Article 23 Article 28H (2) dan Article 28I (2) of the 

Indonesian 1945 Constitution 

6. Article 43 Article 28D (1) of the Indonesian 1945 

Constitution 

 

 

The Constitutional Court ruled against those requesting the review, and in their 

conclusions stated that the rights of those requesting the review had not been violated 

by the disputed clauses, and that these clauses did not violate the Constitution.
61

 One 

justice from the council, the only female justice in the Constitutional Court expressed 

a dissenting opinion towards the Decision. Justice Maria Farida stated that she did not 

agree with the Decision by the other justices and stated that although the Pornography 

Law had already been passed, the effectiveness of its implementation must be 

questioned. Justice Maria viewed that there existed some confusion and contradictions 

between the clauses and for this reason she believed that the Constitutional Court 

should have accepted the request to conduct a judicial review.
62

 

 

How were religious discourses adopted by the Constitutional Court? During 

considerations the Constitutional Court expressed the following:   

―The Indonesian 1945 Constitution does indeed determine human rights, especially those 

expressed in Article 28, Article 28A, Article 28B (2), Article 28C, Article 28D  (1), Article 28E 

section (2), Article 28F, Article 28D (1), Article 28G, Article 28G (1), Article 28H  (2), Article 

28I (2, 3), Article 28J (2), and Article 32 (1) as elucidated by those requesting a judicial review, 

                                                 
61

 See the Constitutional Court Ruling, No. 10-17-23/PUU-VII/2009, p. 392 
62

 See the Constitutional Court Ruling No. 10-17-23/PUU-VII/2009, pp. 404-406. 
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however because implementing human rights means to also respect the rights of others in 

fulfilling fair requests in accordance with moral, religious values, safety, and public order, 

as expressed in Article 28J (2) of the Indonesian 1945 Constitution that states, ―In expressing 

their rights and freedoms, every person is required to adhere to the boundaries established by 

law with the intention of guaranteeing acknowledgement and respect to the rights and freedoms 

of others and to fulfill fair requests in accordance with moral considerations, religious values, 

safety, and public order within a democratic society” (p. 380). 

 

The Constitutional Court were of the opinion that the Indonesian Constitution 

contained considerations relating to morals and religious values that could be used to 

limit the guarantee of rights expressed in article 28J. The Constitutional Court also 

stated the following: 

The Pornography Law was created with the aim of honoring moral values based on 

religious teachings, providing clear boundaries and prohibitions that must be adhered 

to by all citizens, and providing clear penalties for violators; and protecting every 

citizen, particularly women, children, and the young generation from the harmful 

effects or becoming victims of pornography (page 381). 

 

Therefore, via its view on the Pornography Law, the Constitutional Court adapted a 

view that moral values based on religious teachings must be highly honored and 

legitimated in law. Yet this view has a great impact on limiting constitutional rights, 

however according to the Constitutional Court, these limitations arise from the 

Constitution itself.    

 

Thirdly, Constitutional Court Decision No. 140/PUU-VII/2009. During October 

2009, seven civil society groups and four individuals comprising of public figures
63

 

submitted a request for a judicial review of Law No. 1/PNPS/1965 on Protection 

Against the Misuse of Religion and/or the Desecration of Religion against the 

Indonesian 1945 Constitution. This group submitted their request via the Advocacy 

for Freedom of Religion team.
64

 This team viewed Article 1, Article 2 (1, 2), Article 

3, and Article 4 of Law No. 1/PNPS/1965 on Protection Against the Misuse of 

Religion and/or the Desecration of Religion to be in violation of the Indonesian 1945 

Constitution. For this reason they requested that the Constitutional Court declare that 

these articles did not have legal standing and should be not be used to make legal 

Decisions.   

                                                 
63

 The public figures were KH Abdurrahman Wahid (former President of the Republic of Indonesia), 

Professor Musdah Mulia (religious leader/researcher), Professor M. Dawam Rahardjo 

(author/researcher) and KH. Maman Imanul Haq (religious interpreter/entrepreneur) 
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 Those reqesting the review submitted their request in a letter dated 20 October 2009 that was 

recorded as being received by the Constitutional Court on 28 October 2009 with the registration 

number 140/PUU-VII/2009, that was improved and received by the Court on 1 December 2009. 
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Those requesting the review viewed a number of problems with this law. Historically, 

this law was created during the time of guided democracy during the final regime of 

the Soekarno government during a time of state emergency. Yet today Indonesia has 

become a democratic nation based on human rights, and hence this law is considered 

to be no longer appropriate. The substance of the law raises a number of issues as 

illustrated by the following table: 

 

Table 4 

Articles considered to be problematic in Law No. 1/Pnps/1965 

 

Article Considered 

Problematic 

Contradictions between 

the Article and the 

Constitution 

Issues Addressed 

Article 1
65

 and Article 2
66

 

(1), Article 3 and Article 4 

Article 28E (1, 2), Article 

28I (1), and Article 29 (2) 

in the Indonesian 1945 

Constitution 

Freedom of Religion, Belief, 

Freedom of Expression in 

Accordance with Conscience. 

Specifically the limitation to 

interpret religious teachings 

believed in a way that causes 

religious discrimination 

Article 1, Article 3
67

 and 

Article 4
68

 

Article 28D (1) of the 

Indonesian 1945 

Constitution  

 

Fair and non-discriminatory 

legal treatment and legal 

certainty in the eyes of the 

law 

                                                 
65

 Article 1 of Law No. 1/PNPS/1965, states: "Any person is prohibited from deliberately and 

publically describing, promoting, or soliciting public support, of interpretation of a religion practiced 

in Indonesia, or to conduct religious activites that resemble religious activities of the aforementioned 

religion, which in any way interprets or practices the religion in a way that deviates from the 

mainstream interpretation or practice of that religion”.  
66

 Article 2 section (1) of Law No. 1/PNPS/1965, states: “Any person that violates Article 1 will be 

commanded and given a strong warning to cease their activities in a decision by the Minister of 

Religion, Minister/Attorney General, and Minister of Internal Affairs.”  
67

 Article 3 of Law No. 1/PNPS/1965, states “If after being warned by the Minister of Religion, 

together with the Minister/Attorney General and Minister for Internal Affairs or the President of the 

Republic of Indonesia as explained in Article 2, a person, organization, or sect continue to violate 

Article 1, then that person, members or leaders of an organization, or followers, involved in the sect 

will be imprisoned for up to five years.”  
68

 Article 4 of Law No. 1/PNPS/1965 states“A new clause will be added to the criminal code as 

follows: Article 156a: Any person who knowingly publically expresses their opinion or conducts and 

action that opposes, misrepresents, or desecrates a religion practiced in Indonesia” Article 4 is 

regarded by these requesting a review to be orientated towards protecting the purity of a religion rather 

than the right to practice religion. They also provided examples of the misuse of this article by the 

state.   
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Article 1, Article 2 (1, 2)
69

 Article 1 (3) of the 

Indonesian 1945 

Constitution  

 

Violation of national law 

(banning of organizations)  

Article 2 (2) Article 28E (3) The guarantee of freedom of 

association and expression 

particularly limiting the 

rights of minority groups.  

 

In response to the request the Constitutional Court conducted a hearing involving 

twenty-four relevant parties
70

. These parties included religious organizations, faith 

based organizations, and a number of human rights based organizations such as the 

National Commission Against Violence Against Women and The National 

Commission of Human Rights. These relevant institutions were divided into those 

who supported and those who opposed the law in question.
71

 From the twenty-four 

relevant parties, six supported the application for a judicial review of Law No. 

1/Pnps/1965. Four of these were institutions that represented minority religions in 

Indonesia and claimed that the law discriminated against minority religions and 

beliefs. These included Persatuan Gereja-gereja Indonesia (Union of Indonesian 

Churches), Konferensi Waligereja Indonesia (KWI) (Conference of Church 

Representatives of Indonesia); Badan Kerjasama Organisasi Kepercayaan (B.K.O.K) 

(Agency for the Collaboration of Faith Based Organizations); and Himpunan 

Penghsection Kepercayaan (HPK) (Union of Sectional Beliefs). In addition to 

minority religions, the National Commission for Women was also a relevant party 

that supported the applicants of a judicial review. Meanwhile the parties that rejected 

a call for a judicial review of the law generally argued that the law was still relevant 

to prevent conflicts between religions that had the potential to spread amongst the 

                                                 
69

 Article 2 section (2); “If the violation of section (1) is conducted by and organization or sect, the 

President of the Indonesian Republic can dissolve the organization and ban the organization from 

operating after obtaining consideration from the Minister of Religion, Minister/Attorney General, and 

Minister of Internal Affairs.”  
70

 An explanation of relevant parties is provided in footnote no. 44. 
71

 Majelis Ulama Indonesia (MUI), Pimpinan Pusat (PP) Muhammadiyah, Persekutuan Gereja-Gereja 

Indonesia (PGI), Pengurus Besar Nahdlatul Ulama (PBNU), Konferensi Waligereja Indonesia (KWI), 

Majelis Tinggi Agama Khonghucu Indonesia (Matakin), Parisada Hindu Dharma Indonesia (PHDI), 

Dewan Dakwah Islamiyah Indonesia (DDII), Komisi Hak Asasi Manusia (Komnas HAM), Perwakilan 

Umat Buddha Indonesia (WALUBI), Persatuan Islam (Persis), Dewan Pimpinan Pusat Partai Persatuan 

Pembangunan (DPP PPP), Badan Kerjasama Organisasi Kepercayaan (B.K.O.K), Himpunan 

Penghayat Kepercayaan (HPK), Yayasan Irena Centre, Dewan Pimpinan Pusat (DPP) Ittihadul 

Mubalighin, Badan Silaturrahmi Ulama Pesantren se-Madura (BASSRA), Dewan Pimpinan Pusat 

Front Pembela Islam (DPP FPI), Pimpinan Pusat (PP) Al Irsyad Al Islamiyah, Hizbut Tahrir Indonesia, 

Forum Komunikasi Kerukunan Umat Beragama (FKUB) DKI, Komisi Nasional Perempuan (Komnas 

Perempuan), Forum Umat Islam (FUI), Dewan Masjid Indonesia;  
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populace encouraging people to take the law into their own hands. 

 

The hearing gained much attention from various groups. During the proceedings, a 

number of attorneys experienced mass violence caused by an Islamic people‘s 

group.
72

 In addition, female colleagues from those who lodged the request and from 

supporting relevant groups experienced intimidation from those against a proposed 

review. This intimidation occurred in the form of verbal insults such as calling them 

prostitutes, or anti-Islamic, and also in physical expression such as intimidating facial 

or body gestures.
73

 

 

The Constitutional Court concluded that the various views expressed by those 

requesting a judicial review and their witnesses, the government, the People‘s 

Representative Council, and their witnesses, and relevant parties could be summed up 

as three views regarding Law No. 1/Pnps/1965; those who supported it, those who 

wanted to revise it, and those who wanted to remove it.
74

 There were sharp conflicts 

between those who believed the law was constitutional and those who did not for the 

following reasons:  

Table 5 

Arguments for and Against Regarding the Law No. No. 1 /Pnps/1965 as 

Constitutional
75

 

 

Arguments that the Law is Unconstitutional 

 

 Arguments that the Law is Constitutional 

Does not fulfill the requirements of formal 

legislation as it was passed during the period of 

Guided Democracy – mass revolution and was 

in a legal form inconsistent with the Indonesian 

1945 Constitution.  

 

Creates discrimination as it limits the number 

of religions recognized by the state.  

 

The state does not have the right to interfere 

Is concerned with the misuse and desecration 

of religion, not to limit religious freedoms in 

Indonesia. 

 

The freedom of religion is not an absolute 

freedom, but must adhere to the limitations 

explained in Article 28J section (2) of the 

Indonesian 1945 Constitution 

 

The nation must protect public order and 

                                                 
72

 ANBTI, ―Pemukulan di MK, LBH laporkan FPI ke Polda (Violence at the Constitutional Court, the 

Legal Aid Agency and Islamic Defenders Front report to the Police)‖ 

http://anbti.org/page/6/?page=berita-13  
73

 Report of one of those who requested a judicial review to the researcher on 11 March 2010. 
74

 See point 3.28 of the Constitutional Court Ruling No. 140/PUU-VII/2009 
75

 Taken from point 3.33 of the Constitutional Court Ruling No. 140/PUU-VII/2009 

http://anbti.org/page/6/?page=berita-13
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with religious beliefs or to determine which 

interpretation is ―right‖ or ―wrong‖ 

 

Does not guarantee the freedom of religion and 

hence violates human rights because it can be 

used to punish those who have beliefs that 

differ from the interpretation of religion 

recognized by the state 

 

The limitations imposed by the state should 

only be allowed to go as far as the behavior of 

citizens, not to restrict the religious beliefs of a 

person 

 

Criminalizes the freedom of religion because 

can pose the threat of punishment based on the 

misuse or desecration of religion that can be 

used by an authoritative state to oppress 

minority groups;  

 

religious tolerance. 

 

It provides protection of public order for the 

people of Indonesia. 

 

The freedom of religion in Indonesia can be 

misused by adherents of differing religions to 

blasphemize each other causing anarchy 

 

Is still necessary, although may need to be 

formally changed, because the substance is 

still relevant and should still be applied  

 

 

The Constitutional Court then decided to reject all requests for a judicial review on 

the basis that the articles in dispute were not in violation of the constitution. This 

decision gained an immense amount of media attention domestically and abroad. 

 

It is interesting that the Constitutional Court agreed with various discourses presented 

in the hearing. In the two prior hearings the Constitutional Court had ruled that the 

constitution accommodated religious values as the basis of law, yet in this Decision 

the Constitutional Court was more influenced by discourses relating to the 

relationship between religion and the state. The Constitutional Court referenced a 

number of statements that emphasized that Indonesia was a nation that believed in the 

one true God as written in the Constitution and then stated that ―….It is clearly stated 

in the Constitution that Indonesia is a religious nation, not an atheist nation‖. The 

Constitutional Court also stated “…All propaganda that drives citizens away from the 

Pancasila will not be accepted by good citizens.‖ Furthermore, the Constitutional 

Court contrasted Indonesia as a religious nation with the United States of America in 

relation to religious education in the following words, “In America teaching religion 

in schools is unconstitutional, this is because there is the freedom of religion and the 

freedom to not have a religion”.
76

 

                                                 
76

 See point 3.34.4 Constitutional Court Ruling No. 40/PUU-VII/2009 
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The Constitutional Court was implicitly disturbed by the request of a judicial review 

of Law No. 1/Pnps/1965 and this view was re-enforced in the following statement; 

 ―The basis of the philosophy of freedom of religion is why Indonesia is a nation 

based on the Pancasila, there must be no activities or practices that distance citizens 

from the Pancasila. In the name of freedom, a person or group cannot erode the 

religious convictions of the people that are the legacy of values enshrined in 

Indonesian law‖
77

 

 

The Constitutional Court also expressed the opinion that religion was not only the 

freedom of people to have a religion, but also the religious values that limited the 

fundamental freedoms between people guaranteeing the recognition and respect of 

others‘ rights. The Constitutional Court even stated that syariah Islam in a number of 

realms had become a national law that applied to Muslims.
78

 Furthermore the 

Constitutional Court implied that the request for a judicial review was part of an anti-

religious campaign.
79

 The Constitutional Court even incorporated a Western vs. Non 

Western values discourse, and enforced the view that Indonesia was a non-Western 

nation. The difference being that the positioning of religious values as an indicator of 

the value or even constitutional viability of law.
80

 

 

In similar fashion to the two previous Decisions, the Constitutional Court declared in 

its Decision that the freedom of religion was not absolute and could be restricted by 

the limitations stated in the Constitution.   

 

Both the decision on the judicial review of Pornography and decision on judicial 

review of Religoin Blasphemy have given impact to the legal guarantee of women in 

minority groups. The Pornography Law has clearly targeted the homosexual groups 

meanwhile the existing Law of Religion Blasphemy has been used to target religious 

                                                 
77

 See point 3.34.5 Constitutional Court Ruling No. 40/PUU-VII/2009 
78

 See point 3.34.8 Constitutional Court Ruling No. 40/PUU-VII/2009 
79

 See point 3.34.8 Constitutional Court Ruling No. 40/PUU-VII/2009 that states that the ―Constitution 

of the United Repbulic of Indonesia does not provide the opportunity for a non-religious freedom 

campaign, the freedom to promote anti-religious sentiments and does not permit the desecration of 

religious teachings or religious books that are the source of religious beliefs, or the desecration of the 

name of God.‖ 
80

  See point 3.34.11 Constitutional Court Ruling No. 40/PUU-VII/2009 
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groups minority including Ahmadiyah. From the report of National Commission on 

Violence Agaisnt Women, the groups who attack the Ahmadiyah community also 

targeted  women and children in that groups (Komnas Perempuan;2010).  

 

Women groups had high expectation that the establishment of the Consitutional Court 

can make different situation related to the women human rights legal and 

constitutional guaranty. However, through the three decision published by the Court it 

seems that the Court can also be  influences and already being part  of the politicizing 

of Islam.  

 

 

Supreme Court Decisions 

 

In November 2005, the Government of the City of Tangerang passed Regional 

Regulation No. 8 Seri E/2005 on the Prohibition of Prostitution. This regulation was 

strongly opposed by civil society groups that regarded many articles of this regulation 

to contradict criminal law and violate human rights perspectives. The National 

Commission for Women viewed this regulation as one of one hundred and fifty-four 

regulations that included indications of syariah.
81

 Regional Regulation No. 8/2008 

was similar to regulations that had been passed by other regional governments such as 

Jember, Padang Pariaman, Pasuruan, and Palembang.   

 

In practice the implementation of this regulation had created victims. In a number of 

police raids conducted by the government of Tanagerang, a number of women had 

been arrested under the accusation of being prostitutes, although they claimed to not 

be prostitutes.
82

 The victims and civil society groups collaborated to form the Team 

for Advocating Against Discriminatory Local by laws and submitted a request to the 

Supreme Court for a Judicial Review of the Material within the Regional Regulation 

in Tangerang City No. 8/2005 on the Prohibition of Prostitution. The existence of this 

                                                 
81

 The National Commission for Women, In the Name of Regional Autonomy; Organizational 

Discrimination and Order in the Nation-State of Indonesia, Report of the National Commission for 

Women on the Conditions of Fulfiling the Constitutional Rights of Women in 16 Suburbs/Cities in 7 

Provines, Regional Publication Edition, April 2009 
82

 Nawala-The Wahid Institute, Fokus, ―Bersama Menolak Perda Diskriminatif (Together Reject 

Discriminative Local by laws‖, Edition No2/II/March-June 2007, at 

http://www.scribd.com/doc/13974203/nawalav.  
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regulation was considered to be problematic based on articles, 4 (1), 8 (1) and 9.
83

 

These articles were considered to create significant opportunities for legal uncertainty. 

For example article 4 (1) created the opportunity for anyone to be accused and 

suspected of being a prostitute. Article 8 created the opportunity for the public to 

engage in anarchist action to eradicate prostitution. The article 9 exceeds the criminal 

penalties that operate at a national level.  

 

In April 2007 the Supreme Court rejected the request. This rejection was announced 

to the mass media with the reason that the regional regulation did not violate the law 

from a procedural perspective and that the Supreme Court could not command that 

the law be revoked because they did not have the executive or legislative ability to do 

so.
84

 Those making the request had already questioned the Supreme Court regarding 

this issue, however they did not receive a clear reply.
85

 The National Commission for 

Women viewed the rejection of the Supreme Court on procedural grounds to be 

insufficient action considering that the regional regulation was important in regards to 

the implantation of human rights in Indonesia.
86

 The Supreme Court did not formally 

announce their decisions to the public again. In actual fact, until now, the Supreme 

Court has formally announced its verdicts directly to the hearing applicants.   

 

                                                 
83

 See, ―Analisa Materi Peraturan Daerah Kota Tangerang Nomor 8 Tahun 2005 tentang 

Pelarangan Pelacuran (Analysis of the Content of Regional Regulation of the City of Tangerang No. 

8/2005 on the Prohibition of Prostitution‖ at http://edon79.wordpress.com/2009/07/10/analisa-materi-

peraturan-daerah-kota-tangerang-nomor-8-tahun-2005-tentang-pelarangan-pelacuran/  

Article 4 (1) of Regional Regulation No. 8 Seri E/2005 reads: ―Any person that acts in a way that 

causes suspicion that they might be a prostitute is prohibited from loitering on public roads, in parks, in 

hotels, guesthouses, boarding houses, private homes, rented homes, coffee vendors, places of 

entertainment, performance venues, the side of the road, in alleys, or other places in the region‖. 

Article 8 reads ―Any person has the responsibility to report to the authorities if they know directly, or 

strongly suspect and act of prostitution is occurring. Article 9 (1) reads ―any person that violates article 

2 (section 1-2) of this regulation may be imprisoned for up to three months and or fined up to fifteen 

million rupiah. (2) Criminal acts stated in section (1) are violations.  
84

 Kompas News, 13 April 2007. 
85

 Sinar Harapan, Penolakan ‖Judicial Review‖ Perda Pelacuran Dipertanyakan (The Rejection of the 

Judicial Review of the Regional Regulation on Prostitution is Questioned), 16 April 2007, see at 

http://www.sinarharapan.co.id/berita/0704/16/jab01.html  
86

 Depkominfo, ―Komnas Perempuan: Perda Tangerang Melanggar Hak Perempuan (The National 

Commission for Women: Regional Regulation in Tangarang Violates Women‘s Rights), at  

http://www.depkominfo.go.id/berita/berita-utama-berita/komnas-perempuan-perda-tangerang-

melanggar-hak-perempuan/ . See also, the National Commission for Women, Press Release, ―Komnas 

Perempuan Meminta MA untuk Segera Mengeluarkan Salinan Putusan  Judicial Review  Perda 

Tangerang (The National Commission for Women Requests the Supreme Court to Promptly Reach a 

Verdict on the Judicial Review of the Tangarang Regional Regulation,‖ April 2007. 

 

http://edon79.wordpress.com/2009/07/10/analisa-materi-peraturan-daerah-kota-tangerang-nomor-8-tahun-2005-tentang-pelarangan-pelacuran/
http://edon79.wordpress.com/2009/07/10/analisa-materi-peraturan-daerah-kota-tangerang-nomor-8-tahun-2005-tentang-pelarangan-pelacuran/
http://www.sinarharapan.co.id/berita/0704/16/jab01.html
http://www.depkominfo.go.id/berita/berita-utama-berita/komnas-perempuan-perda-tangerang-melanggar-hak-perempuan/
http://www.depkominfo.go.id/berita/berita-utama-berita/komnas-perempuan-perda-tangerang-melanggar-hak-perempuan/
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A month following the Decision of the Supreme Court in regards to the request for a 

judicial review of Regional Regulation No. 8 Ser E/2005 the Government of Bantul 

verbally announced the introduction of Regional Regulation No. 5/2007 on the 

Prohibition of Prostitution in the region of Bantul. This regulation was also highly 

controversial amongst the public. Civil society groups and women groups requested a 

judicial review by the Supreme Court in November 2007. The argument provided by 

these civil society groups was that the definition of prostitution within the regulation 

was unclear and open to numerous interpretations. The definition provided in article 

1, point (d); read ―any series of actions by any person or institution including 

invitation, persuasion, organization, providing an opportunity, conducting action, 

attracting a person with words, gestures, or signs, to perform sexual intercourse either 

with or without remuneration.‖ 

 

The articles in dispute were articles 2, 3, 4, and 5 that were regarded as contradicting 

higher levels of law, especially Law No. 39.1999 on Human Rights, and especially in 

prohibiting prostitution and the arrest of people on suspicion of prostitution. Civil 

society groups also disputed the process of creating the regional regulation as failing 

to fulfill the criteria of open consultation. For this reason they requested that the 

Supreme Court find the regional regulation in violation of Law No. 8/1981 on the 

Criminal Code, Law No. 7/1984 on the Ratification of the International Convention 

on Eradicating all Forms of Discrimination Against Women, Law No. 39/1999 on 

Human Rights, Law No. 32/2004 on Regional Governance, and Law No. 12/2005 on 

the Ratification of the International Convention on Civil and Political Rights, and 

Law No. 32/1992 on Health. They requested that the Supreme Court crippled the legal 

system and hence should be annulled.  

 

In contrast to the request for a judicial review of the regional regulation in Tangerang, 

the request for a judicial review of the regional regulation in Bantul was met with 

Supreme Court Decision No. 26 P/Hum/2007 which announced that the matter would 

not be accepted by the court because the application procedure for a judicial review 

had not been followed. The Supreme Court stated that the request for a judicial review 

lodged by the civil society groups had already exceeded the deadline for a judicial 

review of 180 days since publication. For this reason the Supreme Court rejected the 

appeal for a judicial review.  
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As the result of these two decisions was the strengthen of views that the local by laws 

on the prohibition on prostitution were based on morals, valid religious values, and 

were not problematic, they were exact. These decisions caused the regional 

governments that had been criticized for politicizing religion and violating human 

rights to be reluctant to change these local by laws.
87

 Indication of this reluctance can 

be observed in the response of the government of Bantul to an intensive campaign by 

the National Commission for Women in which they showed no efforts to revise or 

revoke the regulation.
88

 This issue also occurred with the government of Tangerang 

that was equally reluctant to change the Tangerang Regional Regulation on the 

Prohibition of Prostitution.
89

 

 

Conclusion 

 

The politicization of Islam cannot be ignored. Previously the attention of civil society 

and human rights institutions was focused on the passing of local by laws based on 

religious values. Few were aware that the politicization of Islam had already entered 

the fields of economic and social laws, and this trend only gained public attention 

when entering the field of criminal law. Meanwhile, the courts that have the authority 

to conduct judicial reviews have not remained uninfluenced by these interests. The 

Constitutional Court has even positioned itself within the discourse of religion and 

state by declaring that religious values are the valid foundation of national law. The 

Constitutional Court used the Constitution as pretext, yet also incorporated various 

opinions related to the notions of Western and non-Western, positioning Indonesia as 

non-Western, a classical argument used by those who reject human rights, with the 

reason of cultural context. At the same time the Supreme Court did not present a clear 

argument, appearing to merely follow the trends, strengthening local by laws based on 

religious values and morality.  
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 Interview with E, Mitra Wacana, a member of the network that rejected the regional regulation in 

Bandul, and observations by Leoni, WEMC, in relation to two seminars run by the civil society 

network in collaboration with the National Commission for Women, April 2010.  
88

 Discussion with AY, the National Commission for Women, June 2010. 
89

 See, The Indonesian Institute Centre for Public Policy Research, Jalan Panjang Kerja Advokasi Isu 

Perempuan dan Kebijakan Publik di Kota Tangerang (The Long Road of Advocating Womens Issues 

and Public Policy in Tangerang City), Project Documentation of the Advocacy Team of The 

Indonesian Institute, The Public Campaign to Support Equal Constitutional Rights for Women in the 

Process of Public Policy in the City of Tangarang, May 2009 – Febrary 2010, p. 29. 
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The role of women movement and other civil societies groups are very crucials. 

Although in many cases the advocacy conducted by the groups --as stated in this 

paper-- were not fully successful but the groups have created attention from many 

parties to be aware to the stronger movement of politicizing of Islam. Some programs 

and networks have developed in addressing the politicizing Islam directly and not 

directly e.g. Alimat network for reforming family law link to Musawah Network, 

ASEAN Progressive Muslim Movement for South Asean regional countries. Among 

the networks there is a deep understanding that the treat of policitizicing of Islam are 

very strong especially for women. However, in the same time the movement seems 

have problem to mobilize the resources because of internal and external situations.
90

 

 

National Commission on Violence Against Women, a state independen body, the first 

formal institution that address the issues analysed the movement need to be stronger 

and more systematically working in this area since the rapid changes of the political 

sphere remains dramatic (Komnas Perempuan;2010). 

 

Politicization of Islam that has been entered into the national legal systems shows that 

these forces have gained a place in society and certain circles in the parliaments, 

whether because of the interests of power or simply because the processes that 

successful attractive to people heart happen. This paper does not specifically describe 

how the role of mass media creates a very strong Islamic trend, but apparently popular 

culture and mass media power of imaging is very crucial, one thing that needs to be 

studied in the future and then needs to be addressed. 
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 More detail about the challenge faced by women groups can be found in Eddyono, Sri Wiyanti 

Eddyono, " Challenges that feminists face in alliance-building The contestation of democratization and 

politicizing Islam", working paper, 2011. 
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